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BANKRUPTCY
FEDERAL TAX
 DISCHARGE. The debtor had failed to pay taxes for three 
tax	years	and	failed	to	file	a	return	and	pay	taxes	for	a	fourth	
tax year. The debtor sought a discharge of all these unpaid taxes 
in	a	Chapter	7	case.	The	IRS	argued	that	the	taxes	for	the	first	
three	years	were	nondischargeable	under	Section	523(a)(1)(C)	
because	the	debtor	had	attempted	to	evade	payment	of	the	taxes.	
For	the	years	involved,	the	debtor	had	substantial	income,	failed	
to	timely	file	tax	returns	and	pay	wage	withholding	deductions,	
failed	 to	 report	 income	 on	 the	 late	 returns,	 and	 consciously	
chose to use the funds for personal expenses. The court held that 
the	debtor’s	actions	were	affirmative	actions	to	avoid	payment	
of	 taxes	and		constituted	a	nondischargeable	attempt	to	evade	
taxes. As to the fourth tax year, the IRS argued that the taxes 
were	nondischargeable	 under	Section	523(a)(1)(B)(i)	 because	
the	debtor	did	not	file	a	return	for	that	year.	The	debtor	presented	
only a draft copy of the tax return, which the court held was not 
sufficient	evidence	to	overcome	the	IRS	claim	of	not	receiving	
a return; therefore, the taxes were nondischargeable. In re 
Schwartz, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,281 (Bankr. M.D. 
Fla. 2009).
 SALE OF CHAPTER 12 ESTATE PROPERTY. The 
Chapter	12	debtor’s	plan	provided	for	payment	of	federal	taxes	
by surrendering to the IRS eight parcels of land. The plan also 
provided	that	all	federal	and	state	tax	claims	which	arose	from	
the transfer of the property to the IRS were treated as general 
unsecured	claims	not	entitled	to	priority	under	Section	507.	The	
eight parcels were sold, resulting in substantial taxable capital 
gains	tax.		The	debtor	argued	that,	under	Section	1222(a)(2)(A),	
the	capital	gains	tax	was	a	claim	of	the	Chapter	12	estate.	The	
IRS	argued	 that	Section	1222(a)(2)(A)	did	not	 apply	 to	post-
petition	sales	of	the	debtor’s	property.	The	courts	reviewed	the	
three cases which had ruled on the issue, In re Knudsen, 356 B.R. 
480 (Bankr. N.D. Iowa 2006), aff’d, 389 B.R. 643, 680-81 (N.D. 
Iowa 2008) (ruled	for	debtor); In re Hall, 376 B.R. 741 (Bankr. 
D. Ariz. 2007), rev’d, 393 B.R. 857, 862 (D. Ariz. 2008) (ruled	
for	debtor	on	appeal); and In re Schilke, 379 B.R. 899 (Bankr. D. 
Neb. 2007), aff’d, 2008 U.S. Dist. LEXIS 68176 (D. Neb. 2008) 
(ruled	for	debtor),	and	followed	them		in	holding	that	capital	gains	
taxes	resulting	from	post-petition	sales	of	a	Chapter	12	debtor’s	
property	were	 administrative	 expenses	 entitled	 to	 application	
of	Section	1222(a)(2)(A).	In re Dawes, 2009-1 U.S. Tax Cas. 
(CCH) ¶ 50,280 (D. Kan. 2009), aff’g, 2008 Bankr. LEXIS 
362 (Bankr. D. Kan. 2008).
FEDERAL  AGRICULTURAL 
PROGRAMS
 COUNTRY-OF-ORIGIN LABELING. The FSIS has 
adopted	as	final	regulations	amending	its	regulations	to	require	
that	a	country	of	origin	statement	on	the	label	of	any	meat	or	
poultry	product	that	is	a	covered	commodity,	as	defined	in	AMS’	
final	regulations,	and	is	to	be	sold	by	a	retailer,	as	also	defined	in	
AMS’	final	regulation,	must	comply	with	AMS’	final	regulations.	
FSIS	is	also	amending	its	regulations	to	provide	that	the	addition	
of	 country	 of	 origin	 statements	 on	 labels	 of	meat	 or	 poultry	
product	 covered	 commodities	 that	 are	 to	 be	 sold	 by	 covered	
retailers	 and	 that	 comply	with	 the	 country	 of	 origin	 labeling	
requirements	will	be	considered	to	be	generically	approved.	74 
Fed. Reg. 11837 (March 20, 2009).
 MEAT INSPECTION. The FSIS has adopted as final 
regulations	 amending	 the	 federal	meat	 inspection	 regulations	
to	 require	 that	 all	 cattle	 that	 are	 non-ambulatory	 disabled	 at	
an	 official	 establishment,	 including	 those	 that	 become	 non-
ambulatory	disabled	after	passing	ante-mortem	inspection,	be	
condemned	and	disposed	of	properly.	The	regulations	also	require	
establishments	to	notify	FSIS	inspection	personnel	when	cattle	
become	non-ambulatory	disabled.	74 Fed. Reg. 11463 (March 
18, 2009).
 TUBERCULOSIS.	The	APHIS	has	issued	interim	regulations	
amending	the	bovine	tuberculosis	regulations	to	establish	two	
separate zones with different tuberculosis risk classifications for 
New	Mexico.	New	Mexico	has	been	removed	from	the	list	of	
modified	accredited	advanced	states,	an	area	consisting	of	Curry	
and	Roosevelt	Counties,	NM	were	added	to	the	list	of	modified	
accredited	advanced	zones,	and	the	remainder	of	the	state	was	
added to the list of accredited-free zones. 74 Fed. Reg. 12055 
(March 23, 2009).
 FEDERAL ESTATE
AND GIFT TAXATION
 GROSS ESTATE. The decedent and pre-deceased spouse 
had	created	a	family	limited	partnership		funded	with	marketable	
securities. At the death of the pre-deceased spouse, the decedent 
used	securities	from	the	spouse’s	estate	and	the	decedent’s	own	
securities	to	create	and	fund	another	family	limited	partnership.	
The	couple’s	children	and	grandchildren	were	general	partners	
and	the	children	and	grandchildren	received	limited	partnership	
interests. The court held that the partnership interests were 
included	in	the	decedent’s	estate	because	(1)	the	transfers	were	
not	bona	fide,	arms-length	sales,	(2)	the	transfers	had	no	non-tax	
purpose,	(3)	the	partnership	followed	no	formalities	of	operation	
such	 as	 records,	 and	 (4)	 the	 decedent	 retained	 control	 over	
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partnership	assets,	including	using	partnership	assets	to	make	gifts	
and the assets were used to pay estate tax and obligations. The court 
did	allow	equitable	recoupment	of	capital	gains	and	income	taxes	
paid by the children on partnership transactions which could not be 
recovered	due	to	refund	limitation	periods.	Estate of Jorgensen v. 
Comm’r, T.C. Memo. 2009-66.
 MARITAL DEDUCTION.	The	 decedent’s	will	 provided	 for	
funding of a trust which the decedent had established prior to 
death.	The	decedent’s	will	and	trust	agreement	had	an	ambiguity	
as to whether the federal estate tax was to be charged against all 
distributions	under	the	will	or	just	the	residue	of	the	trust	for	the	
surviving	spouse.	If	the	latter	interpretation	was	used,	the	marital	
deduction	had	to	be	reduced	by	the	amount	of	estate	taxes.	Under	
Utah	equitable	apportionment	law,	estate	taxes	were	to	be	allocated	
to	only	those	distributions	of	estate	property	from	which	the	estate	
tax	arose,	 thus	excluding	property	in	the	marital	deduction	trust.	
The	court	held	that	the	decedent’s	will	and	trust	agreement	did	not	
specifically	 override	 the	 state	 apportionment	 law;	 therefore,	 no	
estate	tax	was	to	be	allocated	to	the	martial	trust,	and	the	martial	
deduction was not reduced. Estate of McCoy v. Comm’r, T.C. 
Memo. 2009-61.
 FEDERAL INCOME 
TAXATION
 BUSINESS EXPENSES. The	 taxpayer	 claimed	 deductions	
for	business	expenses	related	to	a	real	estate	investment	business,	
including	advertising,	 car	 expenses,	 depreciation,	 interest,	 office	
expenses, supplies and travel. The taxpayer presented only a 
spreadsheet	 of	 the	 expenses	 and	 credit	 card	 statements	 showing	
the various expenses as charges.  The evidence presented by the 
taxpayer	 included	 the	 date,	 purpose	 and	 amount	 of	 the	 expense	
but	the	taxpayer	did	not	present	any	receipts	or	other	documentary	
evidence to support each expense. The court held that the deductions 
were properly disallowed for lack of substantiation.   The appellate 
court	 affirmed	 in	 a	 decision	 designated	 as	 not	 for	 publication.	
Alemasov v. Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,285 (9th 
Cir. 2009), aff’g, T.C. Memo. 2007-130.
 CORPORATIONS.
 OFFICER COMPENSATION. The taxpayer was CEO and 
majority	 shareholder	 of	 a	 large	 retail	 business	 corporation	 and	
received	 compensation	 of	 $157,000	 plus	 an	 annual	 bonus	 of	 5	
percent	of	the	corporation’s	net	income	before	taxes.	The	Tax	Court	
held	that	a	portion	of	the	total	income	was	not	deductible	by	the	
corporation	because	the	compensation	exceeded	the	amount	which	
would	be	paid	by	other	companies	for	similar	services.		On	appeal,	
the appellate court reversed,  holding that the Tax Court erred in 
failing	to	include	the	severance	packages,	retirement	plans	and	other	
perks received by the other executives.  In addition, the appellate 
court found that the taxpayer provided extra efforts which were 
especially	relied	upon	by	the	corporation	for	its	proper	management.	
Menard, Inc. v. Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,270 
(7th Cir. 2009), rev’g, T.C. Memo. 2004-207.
 DEPENDENTS.	The	 taxpayer	claimed	(1)	head	of	household	
filing	status,	(2)	a	dependency	exemption	deduction,	(3)	the	child	
tax	credit,	 (4)	 the	 additional	 child	 tax	credit,	 and	 (5)	 the	 earned	
income	tax	credit	for	a	minor	child	of	the	taxpayer’s	girl	friend.	
The taxpayer was not the biological parent of the child, was not 
otherwise related to the child, and had not adopted the child. The 
court	held	that	the	taxpayer	could	not	claim	head	of	household	
filing	 status	 or	 any	 of	 the	 deductions	 or	 credits	 because	 the	
taxpayer	 failed	 to	 provide	 evidence	 of	 the	 amount	 of	 support	
provided for the child by the taxpayer or anyone else. Eubanks 
v. Comm’r, T.C. Summary Op. 2009-36.
	 The	taxpayer	had	provided	more	than	one-half	of	the	support	for	
two	child	of	the	taxpayer’s	companion	who	lived	with	the	taxpayer.	
The children were no the biological children of the taxpayer and 
were	not	adopted	by	the	taxpayer.	The	taxpayer	claimed	(1)	head	
of	household	filing	status,	(2)	dependency	exemption	deductions	
for	the	two	children,	(3)	the	child	care	credit,	(4)	the	additional	
child	tax	credit,	and	(5)	the	earned	income	tax	credit.	The	court	
held that the taxpayer was not entitled to the head of household 
filing	 status,	 the	 dependent	 deductions	 or	 credits	 because	 the	
children were not qualifying children. Willoughby v. Comm’r, 
T.C. Memo. 2009-58.
	 The	taxpayer	cared	for	two	children	of	an	unrelated	family	who	
had	lost	their	home.	The	taxpayer	claimed	(1)	head	of	household	
filing	status,	(2)	dependency	exemption	deductions	for	the	two	
children,	 (3)	 the	 child	 care	 credit,	 (4)	 the	 additional	 child	 tax	
credit,	and	(5)	the	earned	income	tax	credit.	The	court	held	that	
the unrelated children were not qualifying children and denied 
the	head	of	household	filing	status,	dependency	deduction	and	
tax credits. Gordon v. Comm’r, T.C. Memo. 2009-56.
 DISABLED ACCESS CREDIT. The taxpayers entered into a 
contracts	to	purchase	pay	phones	which	were	modified	to	provide	
easier	access	by	disabled	persons.	The	agreement	provided	for	
guaranteed	minimum	payments	to	the	taxpayer	but	provided	that	
the	 phone	 company	had	 responsibility	 for	 locating,	 installing,	
monitoring	and	maintaining	the	phones.		The	agreement	allowed	
the	taxpayer	 to	sell	 the	phones	back	to	 the	company	after	five	
years	at	 the	same	price,	or	earlier	 less	a	10	percent	restocking	
fee.	 The	 taxpayer	 claimed	 depreciation	 deductions	 for	 the	
phones	and	claimed	a	tax	credit,	under	I.R.C.	§	44,	the	disabled	
access credit. The Tax Court held that the taxpayer did not have 
sufficient	ownership	interest	in	the	phones	to	take	a	depreciation	
deduction. The court noted that the taxpayer had no responsibility 
for	maintenance	and	no	risk	of	loss	of	value	because	of	the	buy-
back provision. The court also held that the disabled access credit 
could	not	be	claimed	by	the	taxpayer	for	the	same	reason	as	the	
denial	of	depreciation	deductions.	The	appellate	court	affirmed	
in a decision designated as not for publication. Sita v. Comm’r, 
2009-1 U.S. Tax Cas. (CCH) ¶ 50,275 (7th Cir. 2009), aff’g, 
T.C. Memo. 2007-363.
 DISASTER LOSSES.  On March 2, 2009, the president 
determined	that	certain	areas	in	Oregon	are	eligible	for	assistance	
from	the	government	under	the	Disaster	Relief	and	Emergency	
Assistance	Act	(42	U.S.C.	§	5121) as a result of a severe winter 
storm,	which	began	on	December	20,	2008. FEMA-1824-DR. 
Accordingly,	 taxpayers	 in	 the	 areas	may	deduct	 the	 losses	on 
their 2007 federal income tax returns.	See	I.R.C.	§	165(i).		On 
March	2,	 2009,	 the	 president	 determined	 that	 certain	 areas	 in	
Washington	 are	 eligible	 for	 assistance	 from	 the	 government	
under the Act as	a	result	of	a	severe	winter	storm,	which	began	on	
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December	12,	2009. FEMA-1825-DR.  On March	4,	2009,	the	
president	determined	that	certain	areas	in	New	York	are	eligible	
for	 assistance	 from	 the	 government	 under	 the	Act as a result 
of	a	severe	winter	storm,	which	began	on	December	11,	2009.	
FEMA-1827-DR.  Accordingly, taxpayers in the areas deduct 
the losses on their 2007 federal income tax returns. See I.R.C. § 
165(i).		On March	2,	2009,	the	president	determined	that	certain	
areas	in	Illinois	are	eligible	for	assistance	from	the	government	
under the Act as	a	result	of	a	severe	winter	storm,	which	began	
on	January	26,	2009. FEMA-1826-DR. On March	5,	2009,	the	
president	determined	 that	 certain	 areas	 in	 Indiana	are	 eligible	
for	assistance	from	the	government	under	the	Act as a result of a 
severe	winter	storm,	which	began	on	January	26,	2009. FEMA-
1828-DR. Accordingly,	taxpayers	in	the	areas	may	deduct	the	
losses on their 2008 federal income tax returns. See I.R.C. § 
165(i).
 EDUCATION EXPENSES.	The	taxpayer	was	employed	as	a	
human	resources	generalist	while	attending	a	college	in	pursuit	of	
a doctorate degree in education. The education was not required 
for	employment	and	was	an	attempt	by	the	taxpayer	to	increase	
future	employment	opportunities.	The	court	held	that	the	cost	of	
the education could not be deducted because the education was 
intended	 to	be	used	 to	obtain	new	employment	opportunities.	
Kent v. Comm’r, T.C. Summary Op. 2009-40.
 FIRST-TME HOMEBUYER CREDIT. The IRS has issued a 
news	release	discussing	several	different	ways	that	taxpayers	may	
claim	the	new	$8,000	first-time	homebuyer	credit	for	2009	home	
purchases.	Pursuant	to	the	American	Recovery	and	Reinvestment	
Act	of	2009	(Pub.	L.	No.	111-5),	qualifying	taxpayers	receive	a	
credit	of	10	percent	of	the	purchase	price,	up	to	$8,000	($4,000	for	
married	individuals	filing	separately).	The	credit	amount	begins	
to	phase	out	for	taxpayers	with	modified	adjusted	gross	incomes	
of	$75,000	($150,000	for	joint	filers).	IR-2009-27.
 GAMBLING EXPENSES. In a Chief Counsel Advice letter, 
the	IRS	ruled	that	a	professional	gambler	could	not	claim	any	
gambling	losses	in	excess	of	gambling	winnings	but	could	claim	
business deductions for expenses.  CCA Ltr. Rul. 20012012, 
Feb. 12, 2009.
 IRA.	 The	 taxpayer	 had	 begun	 receiving	monthly	 equal	
distributions	from	an	IRA.	In	one	tax	year,	prior	to	the	taxpayer’s	
reaching	age	59	1/2,	the	taxpayer	received	additional	distributions	
which	were	given	to	the	taxpayer’s	child	for	higher	education	
expenses. The taxpayer did not provide evidence that the child 
actually	spent	the	money	on	higher	education	expenses.	The	court	
held	that	the	additional	distributions	constituted	a	modification	
of	 the	monthly	 distribution	 prior	 to	 reaching	 age	 59	 1/2	 and	
resulted	in	all	of	the	distributions	in	that	year	being	subject	to	
the	10	percent	additional	tax,	not	just	the	additional	distributions.	
Garza-Martinez v. Comm’r, T.C. Summary Op. 2009-38.
 INNOCENT SPOUSE.	The	U.S.	Supreme	Court	has	denied	
certiorari in the following case. The taxpayer and spouse invested 
in	a	limited	partnership	and	both	became	partners.	The	taxpayer	
filed	a	joint	return	for	several	years	in	which	partnership	losses	
and	investment	credit	pass-throughs	were	claimed	on	the	returns.	
The	partnership	was	audited	and	many	of	the	losses	and	credits	
were	disallowed,	resulting	in	tax	deficiencies	on	the	taxpayer’s	
returns.	The	taxpayer	sought	innocent	spouse	relief,	claiming	that	the	
taxpayer	did	not	know	about	the	understatement	of	tax.	However,	in	
the	administrative	appeal	the	appeals	officer	ruled	that	the	taxpayer	
did	not	meet	two	other	criteria	for	innocent	spouse	relief.	The	court	
held that, because the taxpayer failed to contest the ruling as to these 
other criteria, innocent spouse relief was properly denied. Golden v. 
Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,101 (6th Cir. 2008), 
aff’g, T.C. Memo. 2005-170 and T.C. Memo. 2007-299.
 INTERNAL REVENUE SERVICE.  The IRS has published the 
2008	IRS	Data	Book,	which	is	an	annual	look	at	IRS	activities	for	
a	given	fiscal	year.	The	publication	contains	31	tables	with	detailed	
facts	regarding	topics	such	as	returns	filed,	taxes	collected,	refunds	
issued,	examination	coverage,	information	reporting	and	verification,	
collections,	penalties	and	criminal	investigation,	taxpayer	assistance,	
tax-exempt	activities,	Chief	Counsel	workload	and	IRS	budget	and	
workforce.	An	electronic	version	of	the	2008	Data	Book	is	currently	
available at www.irs.gov on the “Tax Stats” page. Printed copies of 
the	IRS	Data	Book,	Publication	55B,	will	be	available	by	mid-April	
2009	from	the	U.S.	Government	Printing	Office.	IR-2009-22.
 LIKE-KIND EXCHANGES.	In	a	2006	letter	ruling	as	to	like-
kind	exchange	treatment	for	trademarks	and	trade	names,	the	IRS	
ruled	that	trademarks	were	not	like-kind	with	trade	names.	Ltr. Rul. 
200602034, Sept. 29, 2005. The IRS has reconsidered that ruling and 
in a Chief Counsel Advice ruling held that the analysis of Newark 
Morning Ledger Co. v. United States, 507 U.S. 546 (1993) applied 
in	 determining	whether	 intangibles	 constitute	 goodwill	 or	 going	
concern	value	within	the	meaning	of	Treas.	Reg.	§	1.1031(a)-2(c)(2).	
Under Newark Morning Ledger Co.,	intangibles	such	as	trademarks,	
trade	names,	mastheads,	and	customer-based	intangibles	that	can	
be	separately	described	and	valued	apart	from	goodwill	qualify	as	
like-kind	property	under	I.R.C.	§	1031.	The	IRS	found	that,	except	
in	rare	and	unusual	situations,	intangibles	such	as	trademarks,	trade	
names,	mastheads,	and	customer-based	intangibles	can	be	separately	
described	and	valued	apart	from	goodwill.	The	Chief	Counsel	ruled	
that the IRS should not follow the position in Ltr. Rul.  200602034 
on this issue.  CCA Ltr. Rul. 200911006, Feb. 12, 2009.
 The taxpayer operated a vehicle leasing business that included 
cars, light-duty trucks, and vehicles that share characteristics of both 
cars	and	light-duty	trucks	(e.g.,	crossovers,	sport	utility	vehicles,	
minivans,	cargo	vans	and	similar	vehicles).	All	of	the	taxpayer’s	
trucks	have	an	actual	unloaded	weight	of	less	than	13,000	pounds.	
The taxpayer exchanged these vehicles for other vehicles through a 
qualified	intermediary.	The	IRS	ruled	that	all	the	vehicles	qualified	
as like-kind personal property with all the other vehicles. The IRS 
noted	that	light-duty	trucks	and	cars	are	treated	the	same	by	federal	
regulators	as	to	emissions	and	mileage	standards	and	marketed	with	
similar	characteristics.	Ltr. Rul. 200912004, Dec. 2, 2008.
 LIMITED LIABILITY COMPANIES. In a Chief Counsel 
Advice	letter,	the	IRS	ruled	that	a	chief	operating	officer	of	an	LLC	
had	sufficient	authority	to	execute	a	Form	2848,	Power	of	Attorney	
and Declaration of Representative on behalf of the LLC. The LLC 
elected	to	be	taxed	as	a	corporation	and	the	IRS	noted	that	an	officer	
of	the	LLC	had	sufficient	authority	to	bind	the	LLC	as	a	corporation.	
No discussion of the basis of that authority was included. CCA Ltr. 
Rul. 200911011, Jan. 21, 2009.
 MORTGAGE INTEREST DEDUCTION. The taxpayer 
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purchased	a	principal	residence	financed	with	a	mortgage	which	
exceeded	$1	million.	The	 taxpayer	 lived	 in	 the	 residence	with	
another	person	but	the	taxpayer	made	all	interest	payments	during	
the	first	two	years.	Under	I.R.C.	§	163(h)(3)(B)(ii),	the	deduction	
for	mortgage	 interest	 is	 limited	 to	 the	 interest	 on	 the	 first	 $1	
million	of	indebtedness.	In	the	third	tax	year,	the	co-resident	paid	
a	portion	of	the	mortgage	payments.	The	taxpayer	argued	that	both	
residents	were	eligible	to	claim	deductions	for	interest	up	to	the	
$1	million	limit.	Thus,	each	co-resident	would	be	able	to	deduct	
interest	on	$1	million	of	indebtedness	for	a	total	deduction	on	$2	
million	of	indebtedness.	The	IRS	ruled	that	the	amount	of	qualified	
principal	residence	mortgage	interest	that	a	taxpayer	could	deduct	
was	determined	by	multiplying	 the	 amount	 of	 interest	 actually	
paid	by	the	taxpayer	by	a	fraction,	the	numerator	of	which	was	$1	
million	and	the	denominator	of	which	was	the	average	balance	of	
the outstanding acquisition indebtedness for each tax year. Thus, 
the total interest deduction for both taxpayers could not exceed 
the	interest	deduction	allowed	for	$1	million	of	indebtedness.		Ltr. 
Rul. 200911007, Nov. 24, 2008.
 NET OPERATING LOSSES. The IRS has issued a revenue 
procedure	 providing	 guidance	 under	 §	 1211	 of	 the	American	
Recovery	and	Reinvestment	Tax	Act	of	2009,	Div.	B	of	Pub.	L.	No.	
111-5,	123	Stat.	115	(2009)	which	amends	I.R.C.	§	172(b)(1)(H)	
to	allow	any	taxpayer	that	is	an	eligible	small	business	to	elect	a	
three,	four,	or	five-year	net	operating	loss	(NOL)	carryback	for	a	
taxable year ending after 2007. The revenue procedure provides 
guidance	to	taxpayers	as	to	the	time	and	manner	for	making	an	
election	under	I.R.C.	§	172(b)(1)(H),	including	the	election	of	a	
three,	four,	or	five-year	carryback	period	and	an	election	to	apply	
I.R.C.	§	172(b)(1)(H)	to	an	NOL	for	a	taxable	year	beginning	in	
2008,	instead	of	an	NOL	for	a	taxable	year	ending	in	2008.	This	
revenue procedure provides guidance on when and how to elect 
I.R.C.	§	172(b)(1)(H)	if	the	taxpayer	previously	filed	an	election	
under	I.R.C.	§	172(b)(3)	to	forgo	the	NOL	carryback	period.	Rev. 
Proc. 2009-19, I.R.B. 2009-14.
 PARTNERSHIPS
 ADMINISTRATIVE ADJUSTMENTS. The IRS has issued 
guidance to assist Chief Counsel attorneys in advising the IRS 
regarding	protective	 assessment	 procedures	 in	 cases	 subject	 to	
the	unified	partnership	audit	and	litigation	procedures	of	I.R.C.	
§§6221-6234,	when	 a	 partner	 has	 engaged	 in	 a	 transaction	 for	
which	a	loss	reported	on	the	partner’s	return	is	associated	with	
the sale of a partnership interest or an asset distributed by the 
partnership. Notice CC-2009-011, March 11, 2009.
 PASSIVE ACTIVITY LOSSES. The decedent and taxpayer 
were	married	 and	 owned	 a	 cattle-raising	 activity.	The	 farm	 is	
operated	through	a	limited	liability	company	wholly	owned	by	a	
trust. Because the trust was treated as a grantor trust, the taxpayer 
was	deemed	the	owner	of	the	LLC.	The	LLC	employed	persons	
to	run	the	day-to-day	operation	of	the	farm.	The	taxpayer	did	not	
actively	participate	in	the	operation	of	the	farm.	The	taxpayer	and	
decedent	had	begun	receiving	social	security	retirement	benefits	
more	 than	eight	years	before	 the	decedent’s	death.	 	The	 ruling	
initially	assumed	that	the	decedent	had	materially	participated	in	
the	farm	operation	for	five	of	the	eight	years	prior	to	retirement.	
The	estate	elected	special	use	valuation	for	the	decedent’s	estate	
property.	The	issue	was	whether	I.R.C.	§	2032A(b)(4)	applied	to	
a	retired	spouse	after	the	death	of	the	decedent	so	as	to	be	deemed	
materially	participating	in	the	farm	operation	for	purposes	of	the	
passive	activity	loss	rules,	I.R.C.	§	469(h)(3).	The	IRS	ruled	that	
the	taxpayer	was	deemed	to	be	materially	participating	in	the	farm	
operation	if	the	decedent	had	materially	participated	in	the	farm	
operation	for	five	of	the	eight	years	prior	to	retirement.	T.A.M. 
200911009, Nov. 24, 2008.
	 The	taxpayer	attempted	to	build	a	residence	but	the	mortgage	
for the construction loan was eventually foreclosed upon. For the 
same	tax	year,	the	taxpayer	claimed	short-term	capital	losses	from	
the sales of securities. The taxpayer offered evidence for the losses 
only	by	submitting	filed	federal	income	tax	returns.	The	court	held	
that	the	tax	returns	were	insufficient	to	substantiate	the	amount	or	
nature of the losses and held that the IRS properly denied those 
losses and any carryforward or back of the losses to other tax years. 
Kennedy v. Comm’r, T.C. Memo. 2009-57.
 PENALTIES. The CCH has reported that the IRS has announced 
a new policy that allows reduced penalties for taxpayers who 
voluntarily disclose unpaid taxes on off-shore accounts. In order 
to	qualify	for	the	reduction	in	penalties,	including	no	criminal	or	
fraud	penalties,	the	taxpayers	must	(1)	pay	the	back	taxes	due	on	
newly	disclosed	assets	for	the	last	six	years;	(2)	pay	any	interest	
due	on	these	back	taxes	for	the	last	six	years;	(3)	pay	a	20-percent	
accuracy-related	under	I.R.C.	§	6662	or	a	25-percent	delinquency	
penalty	under	I.R.C.	§	6651	for	each	 tax	year	at	 issue;	and	(4)	
looking to the past six years, pay a 20-percent penalty on the 
total	balance	of	all	the	taxpayer’s	foreign	bank	accounts	or	assets	
during	the	year	among	the	past	six	in	which	the	accounts	had	their	
highest aggregate value. Torie Cole and Sherri Morris, CCH 
News Staff.
 PENSION PLANS.	 The	 IRS	 has	 provided	 interim	 rules	
regarding	asset	valuation	methods	that	are	permitted	to	be	used	
by	single-employer	defined	benefit	pension	plans	for	minimum	
funding	purposes	pursuant	to	changes	made	by	the	Worker,	Retiree,	
and	Employer	Recovery	Act	of	2008	(Pub.	L.	No.	110-458),	as	well	
as	automatic	approval	for	a	change	in	asset	valuation	method	for	
plan	years	beginning	during	2009	to	adopt	any	permissible	asset	
valuation	method.	Proposed	regulations	issued	in	2007	addressing	
such	methods	were	issued	prior	to	Pub.	L.	No.	110-458;	therefore,	
the	 regulations	did	not	 provide	 for	 an	 adjustment	 for	 expected	
earnings	 in	 determining	 the	 adjusted	 fair	market	 value	 of	 plan	
assets	as	of	earlier	dates	that	must	be	used	to	determine	value.	The	
new guidance describes the rules expected to be incorporated in 
future	regulations	for	adjusting	asset	values	for	expected	earnings	
pursuant	to	I.R.C.	§	430(g)(3)(B)	using	an	assumed	rate	of	return. 
Notice 2009-22, I.R.B. 2009-14.
	 The	taxpayer	requested	a	pre-retirement	age	distribution	from	
a	401(k)	pension	plan	 in	order	 to	use	 the	money	 to	purchase	a	
residence.	The	taxpayer	included	the	distribution	amount	in	taxable	
income	but	did	not	report	or	pay	the	10	percent	additional	tax	for	
early distributions. The taxpayer argued that the distribution was 
excepted	from	the	10	percent	tax	because	the	distribution	was	used	
for	a	first-time	home	purchase.	The	court	held	that	the	exception	
in	I.R.C.	§	72(t)(2)(F)	aplied	only	to	individual	retirement	plans	
under	 I.R.C.	§	408	and	not	 to	distributions	 from	401(k)	plans;	
therefore,	the	distribution	was	subject	to	the	10	percent	additional	
tax on early distributions. Bailey v. Comm’r, T.C. Summary Op. 
2009-37.
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 S CORPORATIONS
	 SECOND	CLASS	OF	STOCK.	The	taxpayer	was	a	50	percent	
shareholder	in	a	family-owned	S	corporation.	When	the	taxpayer’s	
parent	decided	to	reduce	involvement	in	the	business,	the	family	
agreed	to	have	fixed,	monthly	distributions	made	to	the	parent.	
When	the	taxpayer	learned	that	the	agreement	and	distributions	
created	 a	 second	 class	 of	 stock	 and	 the	 termination	 of	 the	 S	
corporation	 status,	 the	 taxpayer	 did	 not	 include	 the	 taxpayer’s	
distributive	share	of	corporation	income	as	personal	income.	The	
court	held	that	the	taxpayer	failed	to	prove	that	the	agreement	was	
binding	on	 the	parties;	 therefore,	 the	agreement	did	not	 create	
a	second	class	of	stock	and	the	taxpayer’s	share	of	corporation	
income	was	taxable	to	the	taxpayer.	Minton v. Comm’r, 2009-1 
U.S. Tax Cas. (CCH) ¶ 50,278 (5th Cir. 2009), aff’g, T.C. Memo. 
2007-372.
SAFE HARBOR INTEREST RATES
April 2009
	 Annual	 Semi-annual	Quarterly	Monthly
Short-term
AFR	 	 0.83	 0.83	 0.83	 0.83
110 percent AFR 0.91 0.91 0.91 0.91
120 percent AFR 1.00 1.00 1.00 1.00
Mid-term
AFR	 	 2.15	 2.14	 2.13	 2.13
110	percent	AFR		 2.36	 2.35	 2.34	 2.34
120	percent	AFR	 2.59	 2.57	 2.56	 2.56
Long-term
AFR	 3.67	 3.64	 3.62	 3.61
110	percent	AFR		 4.04	 4.00	 3.98	 3.97
120	percent	AFR		 4.42	 4.37		 4.35	 4.33
Rev. Rul. 2009-10, I.R.B. 2009-14.
 TAXPAYER ADVOCACY PANEL. The IRS is seeking 
volunteers	to	serve	on	the	Taxpayer	Advocacy	Panel	(TAP).	TAP	
is	a	federal	advisory	committee	comprised	of	about	100	volunteer	
members	nationwide,	who	listen	to	taxpayer	concerns,	identify	
key	issues,	and	make	recommendations	to	the	IRS	for	improving	
services.	TAP	 also	makes	 annual	 reports	 to	 the	Treasury,	 the	
IRS and the National Taxpayer Advocate. Applications for TAP 
membership	are	available	online	at	www.improveirs.org.		A	paper	
application	is	available	by	mail	and	can	be	requested	by	calling	
1-888-912-1227.	All	applications	must	be	received	by	April	30,	
2009. IR-2009-28.
 TRAVEL EXPENSES. The IRS has announced the applicable 
terminal	charge	and	the	Standard	Industry	Fare	Level	mileage	rates	
for	determining	the	value	of	noncommercial	flights	on	employer-
provided	aircraft	in	effect	for	the	first	half	of	2009	for	purposes	of	
the	taxation	of	fringe	benefits.	For	flights	taken	during	the	period	
from	January	1,	2009,	through	June	30,	2009,	the	terminal	charge	
is	$45.41,	and	the	SIFL	rates	are:	$.2484	per	mile	for	the	first	500	
miles,	$.1894	per	mile	for	501	through	1,500	miles,	and	$.1821	
per	mile	for	over	1,500	miles.	Rev. Rul. 2009-6,  2009-1 C.B. 
694.
 TRUSTS.	Income	attributed	to	several	 trusts	was	held	to	be	
taxable	to	the	taxpayers	who	established	the	trusts,	because	(1)	the	
taxpayers’	use	and	access	to	property	transferred	to	the	trust	did	not	
change	after	the	transfers,	(2)	the	trustees	were	not	independent	of	
the	taxpayers,	(3)	all	of	the	economic	interests	in	the	trusts	were	
owned	by	the	taxpayers,	and	(4)	the	taxpayers	had	unrestricted	
access to the trust property. Ioane  v. comm’r, T.C. Memo. 2009-
68.
 UNEMPLOYMENT BENEFITS.	The	American	Recovery	
and	Reinvestment	Act	 (Pub.	L.	No.	 111-5)	 provides	 that	 every	
person	receiving	unemployment	benefits	in	2009	may	exclude	the	
first	 $2,400	of	 these	benefits.	This	 exclusion	 applies	 separately	
to	 each	 spouse	 for	married	 couples.	Unemployment	 benefits	
received	in	2008	and	before	remain	fully	taxable.		Unemployed	
workers	 can	 choose	 to	 have	 income	 tax	withheld	 from	 their	
unemployment	 benefit	 payments	 using	Form	W-4V,	Voluntary	
Withholding	Request.	Withholding	on	these	payments	is	voluntary	
and	individuals	who	choose	this	option	will	have	a	flat	10	percent	
tax	withheld	from	their	benefits.	IR-2009-29. 
NEGLIGENCE
 ASSUMPTION OF RISK.  The	plaintiffs	were	injured	during	
a hayride as part of a private picnic with the defendants on the 
defendant’s	farm.	The	plaintiff	were	riding	on	a	hay	wagon	owned	
by the defendants and pulled by a tractor driven by one of the 
defendants’	children.	The	plaintiffs	either	jumped	off	the	wagon	
or were thrown off when the wagon increased speed on an incline 
and	flipped.	The	 trial	 court	 granted	 summary	 judgment	 for	 the	
defendants, holding that the action was barred by the doctrine of 
assumption	of	risk.	The	appellate	court	reversed,	holding	that	issues	
of	fact	remained	as	to	whether	the	conditions	leading	to	the	accident	
were inherent risks of a hayride. The court noted that, although 
hayrides	are	not	free	of	bumps	and	jolts,	the	uncontrolled	speeding	
up of the tractor and wagon are not necessarily a risk inherent in 
hayrides. Brennan v. Schnappacher, 2009 Ohio 927, 2009 Ohio 
App. LEXIS 737 (Ohio Ct. App. 2009).
IN THE NEWS
 FARM PROGRAMS. 	Agriculture	Secretary	Tom	Vilsack	and	
Treasury	Secretary	Tim	Geithner	announced	March	19,	2009	that	
beginning	with	the	2009	crop	year,	all	farm	program	participants	
will	 be	 required	 to	 sign	 a	 separate	 form	granting	 the	 IRS	 the	
authority	to	provide	income	information	to	USDA	to	verify	that	
their	incomes	do	not	exceed	limits	established	in	the	2008	farm	bill.	
A	2008	GAO	study	that	showed	that	between	2003	and	2006,	USDA	
had	made	more	 than	$49	million	 in	payments	 to	2,500	 farmers	
whose	incomes	exceeded	farm	subsidy	payment	limits.	GAO	said	
USDA should review tax returns. Vilsack said that the FSA will not 
receive	producers’	actual	tax	data	and	that	the	agency	will	adhere	
to	all	disclosure	and	Privacy	Act	rules.	The	2008	farm	bill	makes	
farmers	ineligible	for	the	direct	payments	program	if	their	adjusted	
gross	 income	 from	 farming	 for	 the	 past	 three	 years	 averaged	
more	than	$750,000	or	their	nonfarm	income	exceeded	$500,000.	
Landowners	also	are	ineligible	for	conservation	payments	if	their	
nonfarm	average	gross	 income	exceeded	$1	million	for	 the	 last	
three	years	unless	two-thirds	of	it	came	from	farming.	The	goal	is	
to	limit	excessive	payments	while	providing	for	fairness	to	family	
farmers.	Summarized from: http://www.agweek.com/articles/
?id=3002&article_id=13892&property_id=41
 Agricultural Law Press
	 P.O.	Box	835		Brownsville,	OR	97327
 
56
Special 20th Anniversary Sale
The Agricultural Law Press celebrates its 20 years of publishing in agricultural law with a series of special 
sales	of	its	publications	over	the	next	few	months.
During March & April 2009, purchase the Agricultural Law Manual for only $100 
postpaid (regularly $115) and receive your first update (July 2009) free.
AGRICULTURAL LAW MANUAL
by  Neil E. Harl
	 The	Agricultural	Law	Press	presents	a	special	sale	on	our		comprehensive	looseleaf	manual	which	is	an	ideal	deskbook	for	attorneys,	
tax	consultants	and	other	professionals	who	advise	agricultural	clients	and	who	need	an	economical	and	comprehensive	resource	for	
agricultural	law	issues.		Updates	are	published	about	every	four	months	to	keep	the	Manual	current	with	the	latest	developments.		The	
book	contains	more	than	900	pages	plus	an	index.	The	Manual	is	also	available	on	CD-ROM.
TABLE OF CONTENTS
Chapter 1:  Farm and Ranch Liability Chapter 10:  Governmental Regulation of Crop
Chapter 2:  Environmental Law Relating to Farms and Ranches  Production, Shipment and Sale
Chapter 3:  Agricultural Labor Chapter 11:  Government Regulation of Agricultural
Chapter 4:  Income Tax and Social Security  Inputs
Chapter 5:  Estate Planning: Death-Time Transfers Chapter 12:  Government Regulation of Foreign Trade
Chapter 6:  Gifts and Federal Gift Tax, Installment Sales  and Private Annuities
Chapter 7:  Organizing the Farm or Ranch Business Chapter 13:  Commercial Law Applicable to Farms and 
Chapter 8:  Life Estates and Trusts   Ranches
Chapter 9: Governmental Regulation of Animal Chapter 14:  Agricultural Cooperatives
 Production, Shipment and Sale
 The Agricultural Law Manual	is	especially	strong	in	the	areas	of	federal	income,	estate	and	gift	taxation	affecting	farm	and	ranch	
businesses,	and	federal	Chapter	12	farm	bankruptcy	law.	The	Manual	contains	discussions	of	all	areas	covered	in	Dr.	Harl’s	farm	tax	
seminars	and	more.		Discussions	are	cross	referenced	to	the	14	volume	treatise,	Agricultural Law	by	Dr.	Neil	E.	Harl.		A	comprehensive	
index facilitates research.
The Author:
	 Neil	E.	Harl	is	one	of	the	country’s	foremost	authorities	on	agricultural	law.	Dr.	Harl	is	a	member	of	the	Iowa	Bar,	Charles	F.	Curtiss	
Distinguished	Professor	in	Agriculture	and	Emeritus	Professor	of	Economics	at	Iowa	State	University,	and	author	of	the	14	volume	
treatise, Agricultural Law,	the	one	volume	Agricultural Law Manual, the Farm Income Tax Manual,	and	numerous	articles	on	agricultural	
law	and	economics.
Purchase Offer
	 To	purchase	your	copy	at	this	special	price,	send	$100	by	check	to	Agricultural	Law	Press,	P.O.	Box	835,	Brownsville,	OR	97327.	
The Manual	may	also	be	ordered	online,	www.agrilawpress.com,	using	your	credit	card	through	the	PayPal	secure	online	system.	Be	
sure	to	use	the	“multiple	publication”	price	of	$100.	The	book	will	include	the	July	2009	update	free	of	charge.	Subsequent	semi-annual	
updates	are	available	for	$100	per	year	(three	updates).
